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What is the affordable housing land use appeals procedure and what is its purpose?

The procedure requires municipal planning and zoning agencies (hereinafter “municipalities”) to defend their decisions
to reject affordable housing development applications or approve them with costly conditions. In traditional land use
appeals, the developer must convince the court that the municipality acted illegally, arbitrarily, or abused its discretion.
The procedure instead places the burden of proof on municipalities. Assisted Housing
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Under what circumstances are municipalities subject to the law?
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When is a municipality eligible for a
moratorium?

A municipality is eligible for a temporary suspension of
procedure (i.e., moratorium) each time it shows it has
added a certain number of affordable housing units
over the applicable time period (for first moratoria: since
July 1, 1990). Newly built set-aside and assisted
housing developments count toward the moratorium, as
do units subject to certain deed restrictions. Generally,
a moratorium lasts for four years, except that
municipalities with at least 20,000 dwelling units are
eligible for moratoria lasting for five years if they are
applying for a second or subsequent moratorium (i.e.,
they previously qualified for a moratorium).

With one exception, a municipality is eligible for a
moratorium each time it shows it has added affordable
housing units, measured in HUE (housing unit
equivalent) points, equaling the greater of 2% of the
housing stock, as of the last census, or 50 HUE points.
(The latter rises to 75 on October 1, 2022.) Under the
exception, the 2% threshold drops to 1.5% for
municipalities that have at least 20,000 dwelling units,
adopt an affordable housing plan, and apply for a
second or subsequent moratorium.

HUE points are calculated as shown in the
adjacent table. (Bonus points are in addition to
base points.)

Base HUE
Unit Type Value
(per unit)
Owned or rented market-rate unit in a “set-aside 0.25
development”
Owned or rented elderly unit restricted to households 0.50
earning no more than 80% of the median income
Owned family unit restricted to 80% of median income 1.00
households earning no more 60% of median income 1.50
than: 40% of median income 2.00
Rented family unit restricted to 80% of median income 1.50
households earning no more 60% of median income 2.00
than: 40% of median income 2.50
Owned or rented homes in resident-owned mobile 1.5
manufactured home parks occupied by households earning
80% or less of the median income
Owned or rented homes in resident-owned mobile 2.0
manufactured home parks occupied by households earning
60% or less of the median income
Owned or rented homes in resident-owned mobile 0.25
manufactured home parks not otherwise eligible for points
Bonus HUE
Value
(per unit)
Owned or rented restricted family units in an incentive 0.25 bonus*
housing development
Owned or rented restricted family units with at least 3 0.25 bonus*
bedrooms
Owned or rented restricted elderly units, if at least 60% of
restricted units used toward the moratorium are family units 0.50 bonus*
Rental family units in a set-aside development, if the Bonus equal to
developer applied for local approval before July 6, 1995 22%ofthetotal
pointsawardedto

such development
*Bonus sunsets on September 30, 2022 (PA 17-170)

How can municipalities defend an appeal brought under the procedure?

Municipalities cannot defend an appeal on the grounds that the application does not comply with land use
regulations. Instead, to defend an appeal, a municipality must show either:

(1) the decision was necessary to protect substantial public interests in health, safety, or other matters the
municipal commission may legally consider, and that these interests clearly outweigh the need for affordable
housing and cannot be protected by making reasonable changes to the proposed development or

(2) the development is (a) receiving no government funds and (b) located in an industrial zone that does not permit

residential uses.
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